Sheila R. Schwager ISB No. 5059

HAWLEY TROXELL ENNIS & HAWLEY L.LP
877 Main Street, Suite 1000

P.0O. Box 1617

Boisc, I 83701-1617

Telephone: (208) 344-6000

Facsimile: (208) 342-3829

Email: srs@htch.com

Attomeys for Sccured Creditors
David Vial and Brucc Comstock

UNITED STATES BANKRUPTCY COURT

DISTRICT OF IDAHO
(Moscow)
IN RE: } Bktcy. No. 03-21652
)
GERALD AND ONA LINDSEY, ) Chapter 7
)
Debtors. ) RESPONSE TO DEBTORS’
) OBIECTION TO COMSTOCK/VIAL
) MOTION FOR RELIEF
) FROM AUTOMATIC §TAY

David Vial (“Vial”) and Brucc Comstock (“Comstock™), by and through their altorneys
of record, Hawley Troxell Ennis & Hawley LI.P, hereby respond to Gerald Lindsey and Ona
Lindsey’s (collectively referred to herein as “Debtors™) Objection to the Comstock/Vial Motion
for Relief from Automatic Stay (“Objection”) and respectlully request that the Objection be
denied at the preliminary hearing on the following basis and grounds:

1. Deblors’ Objection appears to set forth two legal arguments (with no ¢itation to
legal authority). First, Debtors argue that Vial and Comstock are gencral unsecurcd creditors.
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The Deblors seem to reach this conclusion by arguing that when Vial and Comstock obtained the
Summary Judgment on May 23, 2003, in the District Court of the Second Judicial District of the
Quatc of Tdaho, In and For the County of Tdaho, Casc No. CV 02-33546, they waived their right
to forcclose on the real property owned by the Comerstone Ranch, LC, located in Nevada (thc
“Nevada Real Property”™). Second, Dcbtors argue thal since the Trustec has obtained a default
judgment against Cornerstonc Ranch, LC, the Nevada Real Property is property of the
Bankruptcy Estate and it is prejudicial to unsecurcd creditors to grant the relief motion at 1ssuc.
As set forth below, the Debtors’ objections have no meril.

2. First, it is significant to notc that the Debtors do not object or contest the
following facts sct forth in the Relicf Motion filed by Vial and Comstock on September 27, 2004
(“Reliel Motion™):

1. On or about Junc 7, 2000, Gerald A. Lindsey
(“Lindsey’), a Debtor herein, and Noel 8. Tanner (“Tanner™),
entercd into an Agreement with Vial and Comstock, wherain
Lindsey and Tanner purchased the entirc 500 shares of Clara Bea,
Tne. and all inventory of that company, which included 105 items
of gold mining equipment, including a 1986 D7G Caterpllar
Tractor. Pursuant to that Agreement, Lindsey and Tanner agreed
to pay a down payment of $25,000, with a balance of $100,000 due
January 15, 2001. In the Agreement, Lindsey and Tanner granted
a lien on the Nevada Real Property to securc the remaining
$100,000 due and owing undcr the Agrecement. Attached hereto as
Exhibit A is a true and correct copy of the Promissory Note and
Agreement.

2. ‘The Agrcement was recorded in the office records
of Nye Counly, Nevada, as Instrument No. 495640 on Junc 29,
2000. Attached hereto as Exhibit B is a truc and corrcct copy of
the Nye County recorded document.

3. Lindsey and Tanner defaulted under the terms of the
Agreement and failed to pay the $100,000 payment due and owing
to Vial and Comstock on January 15, 2001. Thus, Vial and
Comstock filed an action against Lindsey and Tanner, and on
June 9, 2003, received a Judgment against Lindsey and Tanner in
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the principal sum of $137,961.25, with inlerest accruing thereon at
the statutory rale, On June 26, 2003, the Judgment was duly
recorded in the County of 1daho.

4. The Debtors have no equity in the Collateral. As of
October 15, 2003, as sel forth in the Proof of Claim filed in the
Debtors’ bankruptcy case, the Debtors owed Vial and Comstock
the sum of One Hundred Fifty Thousand One Hundred Twenty-
Five Dollars and Twenty-Four Cents ($150,125.25), wlich
continues to accrc interest at $27.21 per dicm, as well as attomey
fees and costs. Vial and Comstock have received no payment on
the Judgment. Upon information and belicf, the fair market value
of the Nevada Real Property is less than $20,000. ...

5. Absent the [iling of said Chapter 7 proceeding, Vial
and Comstock would have foreclosed on their lien on the Nevada
Real Property for Lindsey and Tanner’s defanlt of the Agreement.
Unless (his Court permits Vial and Comstock to procced with an
action to foreclose on its lien, Vial and Comstock will suffer great
and irreparable damage and injury by reason of the fact that they
are not receiving any payments.

The Debtors simply do not contest that the Debtors granted a lien in the Nevada Rcal Property;
pursuant 1o an agreement of which the Debtors have defanlted; that the Jien was duly recorded;

and that the Ncvada Real Property lacks any equity for the bencfit of general unsecured creditors

or the Debtors].
3. Dicbtors inaccurately state that Vial and Comstock are general unsccured
creditors. Vial and Comstock are clearly secured creditors as the Debtors granted a lien in the

Nevada Real Property to Vial and Comstock to secure the outstanding obligation owed to Vial

1 Tn fact, in reviewing the Summary Jadgment Order attached as Exhibit A to the Affidavit of
Brit Groom, the trial court also noted that “there were no factual disputes between the partics.
Defendants do not dispute the existence or validity of the promissory note or the writtcn
agreement”. See page 5 of Exhibit 4.
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and Comstock for the purchase of Clara Bea, Inc. and its inventory2. See Exhibit B to the Relief
Motion. The Debtors provide no facts to the contrary.

3. 1n the Summary Judgment Order cited by the Deblors, the Court specifically
noted that “Defendants [Debtors] enlercd into a legally binding coniract to pay Plaintiffs [Vial
and Comstock] One Hundred Thousand Dollars ($100,000.00), evidenced by the promissory
note. Defendants are in default of the note. The agreement executed by the parties provided
that Defendants’ Nevada property serve as security for the debt by placement of a lien.”
See Exhibit A to Affidavit of Brit Groom in Support of Debtors’ Objection to Motion for Relicf
From Stay (“Exhibit A™); p. 15, emphasis supplied.

4, Although no legal authority is cited, the Debtors appear to argue that Vial and
Comstock are unsecured creditors and not cntitied to [oreclose on the Nevada Real Property
because they obtained a money judgment against the Debtors instead of foreclosing on the
Nevada Real Property. This argument is contrary to Idaho law. Idaho Code § 6-101, commonly
referred to as the Onc Action Rule, states:

There can be but one action for the recovery of any debt, or the
cnforcement of any right secured by mortgage upon real cstate

which action must be in accordanec with the provisions of this
chapter.

Tdaho Code § 6-101(1). Neverthcless, Idaho Code § 6-101 gocs on to slate:

2 Furthermore, Vial and Comstock were granted summary judgment against the Debtors on May
23, 2003 (the “Summary Judgment™). The Judgment obtained by Vial and Comstock as a
result of the Summary Judgment was recorded in the real property records of Tdaho County
on or about June 26, 2003, as Instrument No., 0429740 . Upon the recording of the Tudgment
in the real property records Vial and Comstock became judgment lien creditors. The
judgment lien attached upon all real property of the Debtors. Vial and Comstock are not
gencral unsecured creditors m any sense.
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As used in this section, an “action” does not include any of the
following acts or proceedings: (¢} To cnforce a morlgage or lien
upon any real or personal property collateral located outside of
this state which is security for the same debt or other obligation.

Idaho Code § 6-101(3)(c), emphasis supplied. lrurther, in the Summary Judgment Order, the
State Courl specifically stated:

Plaintiffs are not, howevcr, obl gated to look first to the security,
nor are they obligated under the agreement to look solely to the
security, but may instead seek a judgment in the amount of the
default on the terms of the promissory note. Plaintiffs are entitled
by law to judgment in the amount of One Hundred Thousand
Dollars ($100,000.00) plus intcrest and attorney fees consistent
with the agrecment.

See Exhibit A, p. 15, cmphasis supplied. Tt is beyond refute that under Idaho law a creditor is
entitled pursuc a money judgment prior to foreclosing upon out of state real property. Idaho
Code § 6-101.

5. Lastly, the Debtors assert that the Trustcc obtained a default judgment against
Cornerstone Ranch, LC, and therefore the propertly should be Tiquidated for the benefit of all
unsecured creditors. The Deblors’ argument ignores the {act that the Trustce expressly cxcluded
a default against David Vial and Bruce Comstock (See Docket Entry No. 251 in Adversary
Proceeding No. 04-6098) and that the Trustee, on behalf of unsecured creditors, lakes the
property subject to all valid liens. e.g. 11 U.S.C. § 363 (d), (), (). Tiis noteworthy that the
Trustec did not objcct to the relief motion filed on behalf of Vial and Comstock.

The Debtors’ Objection at the last minute is contrary (o Mr. Britt’s statcments Lo counsel
for Vial and Comslock that the Debtors had no objection to the motion and would execule a
stipulated order for relief. Vial and Comstock respectfully request that the Debtors’ Objcction be
denied at the preliminary hearing and that Vial and Comstock are not subject to any further delay

by the Debtors’ tactics.
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WHEREFORE, Vial and Comstock pray thal they be granted relief from the antomatic
stay as to the Nevada Real Property so that they may foreclose upon their lien pursuanti to state
law, and that they have such other and further relief as is just.

DATED THIS 29th day of October, 2004,
HAWLEY TROXELL ENNIS & HAWLEY L

o LY

Sheila R. Schwager [SB No. 5059
Attorneys for David Vial and Bruce Con
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 29th day of October, 2004, I caused to be scrved a true
copy of the foregoing RESPONSE TO DEBTORS’ OBJECTION TO COMSTOCK/VIAL
MOTION FOR RELIEF FROM AUTOMATIC STAY by the method indicated below, and
addressed to each of the following:

Barry McHugh, Esq. _X_ U.8. Mail, Postage Prepaid
Bruce A. Anderson, Esq. Hand Dehvered
ELSAESSER JARZABEK ANDERSON Overmight Mail

MARKS ELLIOTT & McHUGH, CHTD. __ Telecopy

1400 Northwood Center Court
Coeur d’Alene, TD 83814

Gerald and Ona Lindsey X TJ.8. Mail, Postage Prepaid
TICO1 Box 109B Hand Delivered
White Bird, TD 83354 Overnight Mail
Telecopy
J. Ford Elsaesser X U.S. Mail, Postage Prepaid
Trustee Hand Delivered
123 S. 3rd Ave. Qvernight Mail
Lake Plaza Building Telecopy
Sandpoint, TD 83864
Stephen B. McCrea, Esq. X _1).8. Mail, Postage Prepaid
Attorncy at Law [{and Dclivered
P.0. Box 1501 Overnight Mail
Coeur d’Alene, ID 83814 Telecopy
Thomas E. Moss X U.S. Mail, Postage Prepaid
United Statc Attorney Hand Delivercd
WARREN S, DERBIDGE Overmght Mail
Assistant United States Attomey Telecopy
District of ldaho
P.O. Box 32

Boise, ID 83707
[Attorneys for the United States of America]

H. James Magnuson X U.8. Mail, Postage Prepaid
Attorney at Law Hand Delivered

1250 Northwood Center Court Overnight Mail

P.O. Box 2283 Tclecopy

Cocur d’ Alcne, Idaho 83814
[Attorneys for the United States of America]
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Clinton J. Henderson X U.S. Mail, Postage Prepaid

Attomey at Law __ Hand Delivercd
604 Sixth Street Overmight Mail
Clarkston, WA 99403 Telecopy
‘Todd Richardson X U.8, Malil, Postage Prepaid
Attorney at Law Hand Delivered
1201 G. Strect Ovemnight Mail
Iewiston, Idaho 83501 Telecopy
U.S. Trustce X U.S. Mail, Postage Prepaid
304 N. 8th Strcet, Rm 347 Hand Delivered
Boise, D 83702 Ovemight Mail
Telecopy
Brit D. Groom X 1).8. Mail, Postage Prepaid
Attormey at Law Hand Delivered
P.O. Box 218 Overnight Mail
Grangeville, TD 83530 Telecopy
Danny Radakovich X U.S. Mail, Poslagc Prepaid
Attorney at Law Hand Delivered
1624 G. Strest Overmight Mail
Lewiston, TD 83501 Telecopy
Noel 8. Tanner X U.8. Mail, Poslage Prepaid
P.O. Box 1389 Hand Delivered
Nome, AK 99762 Overnight Mail
Telecopy
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